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 ASSET MANAGEMENT AND INVESTMENT FUNDS 
 

1. UCITS V: Practical issues 

Further to our Newsflash dated 9 February 
2016, additional information on the 
implementation timing of the UCITS V related 
changes in UCITS funds' documentation and 
agreements is now available. On 2 March 
2016, the CSSF published a Press Release in 
that respect (Press Release 16/10), which, in 
substance, confirms the content of our 
Newsflash. 

In this Press Release, the CSSF also draws 
attention to the fact that under the 
Luxembourg UCITS V transposition draft Law, 
it is expected that the depositary regime 
applicable to UCIs established under Part II 
("Part II UCIs") of the 2010 Law1 will be 
aligned to the depositary regime applicable to 
UCITS established under Part I of the 2010 
Law, in view of introducing a single depositary 
regime applicable to all Part II UCIs. Such a 
depositary regime will be applicable to all Part 
II UCIs and their depositary bank as of the 
date of entry into force of the Luxembourg 
UCITS V transposition Law2. As regards timing 
for updating the depositary agreement and 
the Prospectus for such Part II UCIs, one can 
reasonably assume that the CSSF will adopt 
the same flexibility as for UCITS.  

See also our brochure with a consolidated 
version of the 2010 Law (i.e. with the 2010 
Law as it will be amended by the Luxembourg 
UCITS V transposition Law in the form 
proposed by the Finance and Budget 
Committee on 24 February 2016). 

2. Securities Financing Transactions 
Regulation: Key features 

A new Regulation (EU) 2015/2365 on 
transparency of securities financing 

                                                           
1
 2010 Law refers to the Law of 17 December 2010 

relating to undertakings for collective investments, 
as amended. 
2
According to the Press Release 16/10, the 

Luxembourg UCITS V transposition Law is expected 
to enter into force on or close to 18 March 2016. 

transactions and of reuse ("Regulation") was 
published in the Official Journal of the 
European Union on 23 December 2015 and 
entered into force on 12 January 2016.  

Its purpose is to enhance transparency on the 
market (i) of securities financing transactions 
(i.e. mainly securities or commodities lending 
or borrowing, repurchase and reverse 
repurchase agreements as well as lending 
margin transaction) ("SFT") and (ii) of the 
reuse of financial instruments provided as 
collateral by counterparties. Undertakings for 
collective investment in transferable securities 
(“UCITS”) and their management companies 
(“Mancos”) and alternative investment funds 
(“AIFs”) and their alternative investment fund 
managers (“AIFMs”) are in scope of the 
Regulation. 

In summary, the Regulation introduces 3 new 
types of requirements for market participants: 

1. Reporting obligation of SFT to trade 
repositories 

The reporting requirement applies to any 
financial and non-financial counterparty 
established in the European Union (“EU”) that 
is a party to certain SFT. It also applies to all 
their branches irrespective of where they are 
located as well as to the EU branches of 
counterparties established in a third country.  

In accordance with Article 4 of the Regulation, 
SFT will need to be reported to a trade 
repository by T+1, or alternatively to ESMA. 
UCITS Mancos and AIFMs are responsible for 
reporting on behalf of the UCITS or the AIF 
respectively. This reporting duty may be 
delegated by counterparties. 

In order to determine the format, frequency 
and content of the information to be 
reported, the Regulation provides that ESMA 
develops draft regulatory technical standards 
(“RTS”), which shall be submitted to the EU 
Commission by 13 January 2017. Depending 
on the type of counterparty, this reporting 
obligation will apply on a phased basis starting 
in 2018. 

http://www.ehp.lu/legal-topics/legal-topics-by-areas-of-expertise/asset-management-and-investment-funds/memoranda/memoranda-detail/article/ucits-v-implementation/
http://www.cssf.lu/fileadmin/files/Publications/Communiques/Communiques_2016/PR1610_UCITS_V_020316.pdf
http://www.chd.lu/wps/portal/public/RoleEtendu?action=doDocpaDetails&backto=/wps/portal/public/!ut/p/c1/04_SB8K8xLLM9MSSzPy8xBz9CP0os3gXI5ewIE8TIwN_12AzAyPjAGPHoGAjAwMDE30_j_zcVP2CbEdFAOUIDMI!/dl2/d1/L2dJQSEvUUt3QS9ZQnB3LzZfRDJEVlJJNDIwT0VTNjAyM1AzQVJTMjAwMDQ!/&id=6845
http://www.ehp.lu/legal-topics/legal-topics-by-areas-of-expertise/asset-management-and-investment-funds/selected-texts-and-translations-of-laws-and-regulations/selected-texts-and-translations-of-laws-and-regulations-detail/article/loi-du-17-decembre-2010-concernant-les-opc-telle-quelle-sera-modifiee-par-le-projet-de-loi-opvcm/
http://www.ehp.lu/legal-topics/legal-topics-by-areas-of-expertise/asset-management-and-investment-funds/selected-texts-and-translations-of-laws-and-regulations/selected-texts-and-translations-of-laws-and-regulations-detail/article/loi-du-17-decembre-2010-concernant-les-opc-telle-quelle-sera-modifiee-par-le-projet-de-loi-opvcm/
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32015R2365&from=FR
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Nevertheless, as of 12 January 2016, all 
counterparties or their delegates (subject to 
contractual arrangements) have to keep a 
record of any SFT that they have concluded, 
modified or terminated for at least five years 
following the termination of the transaction.  

2. Obligation to publish information on the 
use of SFT and total return swaps 

In accordance with Articles 13 and 14 of the 
Regulation, UCITS Mancos and AIFMs 
specifically have to include certain information 
detailed in the Annex to the Regulation in the 
UCITS and AIFs’ periodical reports (section A 
of the Annex) and in their pre-investment 
documents (section B of the Annex) meaning 
the prospectus for UCITS or in the information 
made available to investors for AIFs in 
accordance with Article 23 of AIFMD.3  

Although UCITS are already subject to 
disclosure requirements in accordance with 
the ESMA guidelines on ETFs and other UCITS 
issues (ESMA 2014/937), UCITS will need to 
review their prospectus and make a gap 
analysis to comply with the Regulation. 

The disclosure requirements with regard to 
periodical reports will apply from 13 January 
2017. The requirements related to pre-
contractual documents applies as of 12 
January 2016 for newly constituted UCITS and 
AIFs after this date and from 13 July 2017 for 
UCITS and AIFs constituted prior to this date. 
ESMA may develop RTS in respect of the 
above disclosure requirements. 

3. Transparency of reuse of financial 
instruments received under a collateral 
agreement 

This requirement applies to any financial and 
non-financial counterparty receiving collateral 
with a right of reuse established in the EU. It 
also applies to all their branches irrespective 
of where they are located as well as to the EU 
branches of counterparties established in a 
third country receiving collateral with a right 
of reuse from an EU counterparty. 

                                                           
3
 AIFMD refers to Directive 2011/61/EU on 

alternative investment fund managers. 

In accordance with Article 15 of the 
Regulation, the following conditions should be 
fulfilled by the counterparty receiving 
collateral (including UCITS Mancos and AIFMs) 
before it exercises its right of reuse: 

 the counterparty providing the 
collateral shall be duly informed of the 
risks and consequences of the reuse; 

 the providing counterparty has to 
grant its prior express consent; and 

 the financial instruments that are the 
object of the reuse have to be 
transferred from the account of the 
providing counterparty. 

It applies to any pledge arrangement with a 
right of reuse and any agreement for the 
provision of collateral by way of a title of 
transfer collateral arrangement. 

These provisions shall apply from 13 July 2016, 
including for collateral arrangements existing 
on that date. Collateral arrangements will 
need to be reviewed by that date to ensure 
compliance with the above conditions. 

3. UCITS: Eligible assets  

On 8 December 2015, the CSSF published an 
FAQ concerning the amended Law of 17 
December 2010 (“2010 Law”) relating to 
undertakings for collective investment 
("UCIs"). 

The purpose of this FAQ, which addresses ten 
questions, is to highlight some of the key 
aspects of the laws and regulations governing 
undertakings for collective investment in 
transferable securities (“UCITS”) in relation to 
eligible assets and diversification rules.  

Most of the questions and answers reiterate 
principles which are already contained in the 
current set of Luxembourg and European rules 
and regulations. The CSSF also repeats certain 
of its positions such as the eligibility of certain 
OTC bond markets under Article 41 (1) c) of 
the 2010 Law including the US OTC fixed 
income bond market, the Hong Kong OTC 
corporate bond market, the China Interbank 
Bond Market and the OTC bond market 
organised by the International Capital Market 
Association (ICMA). 

In question 1.3, the CSSF explains the steps to 
be followed to determine whether a UCI can 

https://www.esma.europa.eu/sites/default/files/library/2015/11/esma-2014-0011-01-00_en_0.pdf
http://www.cssf.lu/fileadmin/files/Metier_OPC/FAQ/FAQ_Law_17_December_2010.pdf
http://www.cssf.lu/fileadmin/files/Metier_OPC/FAQ/FAQ_Law_17_December_2010.pdf
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be an eligible investment for UCITS under 
Article 41 (1) e) of the 2010 Law. In its 2014 
annual report, the CSSF took the view that, 
despite the fact that it is or is not an 
alternative investment fund ("AIF"), a 
specialised investment fund ("SIF") is not 
eligible under Article 41 (1) e) of the 2010 
Law. In its FAQ, the CSSF revised its position 
regarding the potential eligibility of SIFs which 
can now be eligible for UCITS to the extent 
that (i) they comply with Article 2 (2) of the 
2010 Law (i.e. inter alia they must invest in 
UCITS eligible assets) and (ii) they meet the 
conditions laid down by Article 41 (1) e) of the 
2010 Law. The condition of equivalent 
supervision of Article 41 (1) e) first indent of 
the 2010 Law is complied with only when the 
SIF qualifies as an AIF within the meaning of 
the Law of 12 July 2013 on AIFs  . Although the 
CSSF Q&A does not specify it, we may expect 
that a SIF-AIF would meet the "equivalent 
supervision condition" only if it has appointed 
an authorised AIFM. 

In addition, the CSSF revised its position on 
the interpretation of the term “UCITS” in 
Article 48 (2) of the 2010 Law which provides 
that “… a UCITS may acquire no more than 
25% of the units of the same UCITS or other 
UCI …”. The CSSF clarifies the term “UCITS” 
and more specifically whether it shall mean 
sub-fund or structure when the UCITS is an 
umbrella fund. In the past, the CSSF 
considered that the calculation of this 
investment restriction (being a rule of 
control), for both the investing UCITS and the 
target UCITS, had to be applied at the level of 
the umbrella structure (and not at sub-fund 
level). The CSSF seems now to imply, in its 
FAQ, that the restriction should be applied at 
sub-fund level both for the investing sub-fund 
and the target sub-fund. This CSSF approach is 
justified, for the investing sub-fund, by the 
provisions of Article 40 of the 2010 Law 
opening Chapter 5 of the 2010 Law which 
provides that investment restrictions should 
be applied at sub-fund level in the case of an 
umbrella structure. At the level of the target 
investment, the rationale of this restrictive 
CSSF position is not clear and goes against the 
past CSSF position on the subject. This CSSF 
position gave rise to strong reaction amongst 
fund promoters, and based on discussions we 
have had with the CSSF, it may revise its 

position on this interpretation of Article 48 (2) 
of the 2010 Law. 

This FAQ is designed to be updated and 
complemented by the CSSF and is likely to 
change from time to time. 

4. UCIs, AIFs and managers reporting 
obligations 

1. New products and managers reporting 
obligations 

1.1. Products reporting – CSSF Circular 
15/627 

As of 30 June 2016, the monthly reporting 
requirement (used by the CSSF for statistical 
and supervisory purposes) which already 
applied to Luxembourg domiciled 
undertakings for collective investment 
("UCIs") and specialised investment funds 
("SIFs") will be extended to investment 
companies in risk capital (“SICARs”). 

As from that date, this requirement for UCIs 
and SIFs will be repealed from IML Circular 
97/136 and CSSF Circular 07/310, respectively, 
and re-introduced in Circular CSSF 15/627. 
This Circular not only has a more extended 
scope but it also provides, inter alia, for an 
enhanced content of the reporting in terms of 
financial, functional and descriptive 
information. 

1.2. Managers reporting – CSSF Circular 
15/633 

Simultaneously, through its Circular 15/633 
published in December last year, the CSSF 
extended the application of the quarterly 
financial report obligation which was 
previously only applicable to UCITS 
management companies ("UCITS ManCos"). 

The obligation to provide a quarterly financial 
report now applies to all investment fund 
managers, i.e.: 

 UCITS Mancos; 

 management companies regulated by 
Part II of the Law of 17 December 
2010 on undertakings for collective 
investment ("Non-UCITS Mancos"); 

 authorised external alternative 
investment fund managers regulated 

https://www.cssf.lu/fileadmin/files/Lois_reglements/Circulaires/Hors_blanchiment_terrorisme/iml97_136eng_amended.pdf
https://www.cssf.lu/fileadmin/files/Lois_reglements/Circulaires/Hors_blanchiment_terrorisme/iml97_136eng_amended.pdf
http://www.cssf.lu/uploads/media/cssf07_310eng.pdf
http://www.cssf.lu/fileadmin/files/Lois_reglements/Circulaires/Hors_blanchiment_terrorisme/cssf15_627eng.pdf
https://www.cssf.lu/fileadmin/files/Lois_reglements/Circulaires/Hors_blanchiment_terrorisme/cssf15_633.pdf
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by the Law of 12 July 2013 on 
alternative investment fund managers 
("AIFMs"). 

The financial tables to be completed can be 
downloaded from the CSSF website and the 
reference dates are 31 March, 30 June, 30 
September and 31 December of each year. 
Financial reports must be sent to the CSSF on 
the twentieth of the month following the 
reference date.  

The Circular 15/633 is applicable with 
immediate effect. However, the deadline of 31 
December 2015 for Non-UCITS Mancos and 
AIFMs to send the initial information to the 
CSSF was extended until 29 February 2016.  

2. AIFM: Update of the ESMA Q&A  

Additional questions have been added to the 
ESMA Q&A on the AIFMD (ESMA/2015/1786) 
in the reporting section of the Q&A4. ESMA 
gives, among other things, information on the 
reporting of the following items: 

 aggregate amount of borrowing and 
cash financing: AIFMs must include all 
liquidity that is made available to the 
AIF (including the cash received in the 
context of securities lending 
transactions and repurchase 
transactions), unless it originates from 
the payment of subscriptions related 
to units or shares of the AIF bought by 
investors; 

 categorisation of loans as either 
leveraged or other loans: leveraged 
syndicated loans must be classified as 
leveraged loans; 

 collateralised/secured cash borrowing 
– via (reverse) repo: AIFMs must 
report cash from repurchase 
agreements as cash borrowings; 

 investment strategies: AIFMs must 
indicate the investment strategy 
which is disclosed to investors in the 
fund rules or other offering 
documents rather than the 
investment strategy which 

                                                           
4
 A new question has also been added in the 

depositary section, see ESMA/2015/1873, Section 
VI, question 9. 

corresponds to their portfolio of 
assets as at the reporting date; 

 investment strategy of a feeder AIF: 
on the question as to whether AIFMs 
should look through the master AIF, 
ESMA expects that in most instances, 
feeder AIFs will have the same 
investment strategy as the master AIF 
unless the investments made by the 
feeder AIF in other assets make the 
resulting strategy different.  

Finally, ESMA clarifies also its reporting 
expectations as regards (i) the determination 
by AIFMs of the geographical focus of assets in 
which they invest such as stocks, bonds or 
financial derivatives, (ii) the information to be 
reported on newly created AIF(s), (iii) the 
information on gross and net investment 
returns, change in NAV, subscriptions and 
redemptions, (iv) leverage, (v) liquidity profile, 
and (vi) total value of assets under 
management. 

5. SIFs: Conflicts of interest and risk 
management 

CSSF Regulation 15-075 (which was published 
on 31 December 2015) lays down the 
requirements in relation to risk management 
and conflicts of interest for specialised 
investment funds ("SIFs") which are not 
managed by an authorised AIFM ("CSSF 
Regulation 15-07"). 

These requirements were already provided in 
a previous CSSF Regulation 12-01 of 13 August 
2012 on risk management process and 
conflicts of interest policies ("CSSF Regulation 
12-01") in which, however, no distinction was 
made between SIFs managed by an authorised 
AIFM and other SIFs.  

In the past, the CSSF considered that the 
requirements of CSSF Regulation 12-01 were 
not applicable in the situation of a SIF 
managed by an authorised AIFM given that 
their AIFM was already required by the AIFMD 

                                                           
5
 CSSF Regulation 15-07 lays down the application 

measures of Article 42a of the Law of 13 February 
2007 relating to SIFs as regards the requirements 
in relation to risk management and conflicts of 
interest for SIFs which are not referred to in the 
specific provisions of Part II of this Law. 

http://www.cssf.lu/surveillance/vgi/sg15/reporting-legal/
https://www.esma.europa.eu/sites/default/files/library/2015-1786_qa_aifmd_december_2015.pdf
https://www.esma.europa.eu/sites/default/files/library/esma-2015-1873_qa_aifmd_15_dec_2015.pdf
http://www.ehp.lu/uploads/media/EHP-REG-CSSF-15-07-Legal-texts-ENG.pdf
http://www.cssf.lu/fileadmin/files/Lois_reglements/Legislation/RG_CSSF/RCSSF_No12-01_eng.pdf
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to implement a risk management process and 
conflicts of interest policy. 

CSSF Regulation 15-07 confirms this approach; 
it introduces the above distinction between 
SIFs and it restricts its application to SIFs 
which are not managed by an authorised AIFM 
and which cannot therefore rely on the risk 
management process and conflicts of interest 
policy established by their authorised AIFM.  

As a consequence, CSSF Regulation 15-07 is 
relevant for the following SIFs: 

 SIFs qualifying as internally managed 
registered AIFM;  

 SIFs managed by an external 
registered AIFM; 

 SIFs managed by an non-EU AIFM; and 

 SIFs non-AIFs. 

CSSF Regulation 15-07 entered into force on 1 

February 2016. CSSF Regulation 12-01 is 
repealed as from that date. 

6. SICARs: Conflicts of interest 

Pursuant to Article 7bis of the SICAR Law6, the 
CSSF published on 31 December 2015, CSSF 
Regulation 15-087. This Regulation lays down 
the requirements in relation to the 
management of conflicts of interest for SICARs 
which are not managed by an authorised AIFM 
("CSSF Regulation 15-08"). 

As for CSSF Regulation 15-078, the CSSF 
restricts the application of CSSF Regulation 15-
08 to SICARs which are not managed by an 
authorised AIFM9 and which cannot therefore 
rely on the risk management process and 

                                                           
6
 SICAR Law refers to the Law of 15 June 2004 

relating to investment companies in risk capital 
("SICARs"), as amended. 
7
 CSSF Regulation 15-08 lays down the application 

measures of Article 7a of the law of 15 June 2004 
relating to the investment company in risk capital 
(SICAR) as regards the requirements in relation to 
the management of conflicts of interest for SICARs 
which are not referred to in the specific provisions 
of Part II of this law. 
8
 For more information on CSSF Regulation 15-07, 

see previous article in this Section "SIFs: Conflicts 
of interest and risk management". 
9
 AIFM refers to alternative investment fund 

manager. 

conflicts of interest policy established by their 
authorised AIFM.  

As a consequence, CSSF Regulation 15-08 is 
relevant for the following SICARs: 

 SICARs qualifying as internally 
managed registered AIFM;  

 SICARs managed by an external 
registered AIFM; 

 SICARs managed by a non-EU AIFM; 

 SICARs non-AIFs. 

CSSF Regulation 15-08 provides general 
criteria for drawing up an efficient conflicts of 
interest policy.  

CSSF Regulation 15-08 was published in the 
Mémorial (Luxembourg's official gazette) on 
13 January 2016 and entered into force on 1 
February 2016.  

SICARs in existence on the day of entry into 
force benefit from a grace period and must 
comply with the requirements laid down in 
CSSF Regulation 15-08 by 31 March 2016 at 
the latest and must therefore adopt an 
adequate conflicts of interest policy by that 
date. 

7. AIFs: Marketing of foreign Law AIFs to 
retail investors in Luxembourg 

On 1 January 2016, CSSF Regulation 15-03 
("Regulation") on the marketing of foreign law 
alternative investment funds ("AIFs") to retail 
investors in Luxembourg entered into force10. 
This Regulation specifies the obligations and 
requirements to be complied with by foreign 
AIFs in order for them to be marketed to retail 
investors in Luxembourg11.  

According to the Regulation, foreign law AIFs 
must be authorised by the CSSF for marketing 
in Luxembourg and registered on a list, i.e. the 
"List of foreign law AIFs admitted for 
marketing to retail investors in Luxembourg 
pursuant to Article 46 of the Law of 12 July 

                                                           
10

 This Regulation lays down the rules for the 
application of Article 46 of the Law of 12 July 2013 
on alternative investment fund managers, which 
regulates the marketing of AIFs to retail investors. 
11

 See also Article 100 of the Law of 17 December 
2010 on undertakings for collective investment. 

http://www.ehp.lu/uploads/media/EHP-REG-CSSF-15-08-Legal-texts-ENG.pdf
http://www.ehp.lu/uploads/media/EHP-REG-CSSF-15-08-Legal-texts-ENG.pdf
http://www.ehp.lu/uploads/media/EHP-REG-CSSF-15-07-Legal-texts-ENG.pdf
http://www.ehp.lu/uploads/media/EHP-REG-CSSF-15-03-Legal-texts-ENG.pdf
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2013 on alternative investment fund 
managers". 

In order for them to be authorised, the 
notification procedures required by the AIFM 
Directive for the marketing of AIFs to 
professional investors must be completed and 
information must be given to the CSSF as 
regards (without limitation): 

 the authorisation of the AIF in its 
home country; 

 the last annual report of the AIF; 

 biographies of the directors of the AIF. 

An addendum to the prospectus must be 
provided, with, inter alia, information on the 
risks and fees and charges, the name of the 
paying agent in Luxembourg, the place where 
the fund's documents (including the last 
financial reports) are available, the publication 
of the net asset value, and the name of the 
newspaper where notices to investors are 
published. 

Appropriate measures must also be taken to 
ensure that the information and documents 
for which the AIFM is responsible are available 
to investors in Luxembourg. The use of a 
website is authorised and the information can 
be provided either in French, German, English, 
or Luxembourgish. 

Each foreign law AIF must be managed by a 
single AIFM and it must comply with specific 
rules on: 

 the periodicity of the determination of 
the issue and redemption price; and  

 risk spreading : regarding this latter 
point, the CSSF provides a few 
guidelines on the securities held by 
the foreign law AIF, the borrowings, 
the use of financial derivatives 
instruments and the investment in 
real estate assets. As long as these 
guidelines are complied with, the CSSF 
will consider that the risk-spreading 
requirement is fulfilled. 

 
 
 
 
 
 

8. ELTIF Regulation and its implementation in 
Luxembourg 

Since 9 December 2015, the ELTIF Regulation 
has been applicable in the EU. 

It will be further complemented by regulatory 
technical standards ("RTS") to be drafted by 
ESMA and to be adopted by the EU authorities 
in the form of a regulation. On 31 July 2015, 
ESMA published a consultation paper on draft 
RTS under the ELTIF Regulation 
(ESMA/2015/1239). Annex IV of this 
consultation paper includes ESMA's draft RTS 
which addresses the following points: 

 criteria for hedging derivatives; 

 length of life of an ELTIF; 

 assessment of the market for 
potential buyers; 

 valuation of assets to be divested;  

 common definitions, calculation 
methods and presentation formats of 
costs; and 

 specification on the facilities available 
to investors. 

The consultation closed on 14 October 2015 
and the final RTS are not yet available. 

In Luxembourg, the CSSF is ready to approve 
the setting-up of an ELTIF. 

An application form is available on the CSSF 
website and in addition, a draft legislation is 
about to be tabled in order to accompany the 
ELTIF Regulation and provide a special tax 
regime for these vehicles. 

For more information on the ELTIF Regulation, 
see our May 2015 Newsletter. 

9. EMIR: Clearing obligation for IRD starts 
soon 

Commission Delegated Regulation (EU) 
2015/2205 with regard to regulatory technical 
standards on the clearing obligation was 
published in the official journal of the 
European Union ("EU") on 1 December 2015 
("Delegated Regulation"). 

https://www.esma.europa.eu/sites/default/files/library/2015/11/2015-1239.pdf
http://www.cssf.lu/en/supervision/ivm/eltif/forms/
http://www.cssf.lu/en/supervision/ivm/eltif/forms/
http://www.ehp.lu/legal-topics/newsletters-and-alerts/newsletter-detail/article/the-european-long-term-investment-fund-eltif-regulation/
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2015.314.01.0013.01.ENG&toc=OJ:L:2015:314:TOC
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2015.314.01.0013.01.ENG&toc=OJ:L:2015:314:TOC


 

© ELVINGER HOSS PRUSSEN                     NEWSLETTER | MARCH 2016 | 8 

The Delegated Regulation is the first12 to 
implement the clearing obligation through 
central counterparties (“CCP”) provided for by 
EMIR13 . It requires mandatory clearing for the 
following types of over-the-counter ("OTC") 
interest rate derivatives  ("IRD") denominated 
in the G4 currencies (GBP, EUR, JPY and USD): 

 basis swaps; 

 fixed-to-float interest rate swaps; 

 forward rate agreement; and 

 overnight index swaps. 

The specific classes within the scope as well as 
specific features (among other things the 
index used as a reference for the derivative, 
its maturity, and the notional type) of IRD are 
set out in the Annex to the Delegated 
Regulation. 

The Delegated Regulation provides for a 
phased implementation of the clearing 
obligation according to the following 
counterparty categorisation: 

 category 1 counterparties are clearing 
members of a CCP  that clear at least 
one of the above IRD. The clearing 
obligation shall take effect on 21 June 
2016; 

 category 2 counterparties are those (i) 
that do not belong to Category 1 (ii) 
that qualify under EMIR as financial 
counterparties (including UCITS and 
AIFs managed by authorised or 
registered AIFMs) or AIFs that qualify 
as non-financial counterparties and 

                                                           
12

 Other classes of OTC derivative instruments will 
be subject to the clearing obligation. In this 
respect, another set of rules requiring the 
mandatory clearing obligation was published on 1 
March 2016 by the EU Commission. It covers 
certain credit default swaps (“CDS”) that are 
denominated in euros (Delegated Regulation 1 
March 2016 and its Annex). The clearing obligation 
for these CDS will enter into force subject to 
scrutiny by the EU Parliament and the Council of 
the EU. A table providing an overview of the 
clearing obligation process for each identified class 
of OTC derivatives is available on ESMA's website. 
13

 EMIR refers to European Market Infrastructure 
Regulation, i.e. Regulation (EU) 648/2012 of 4 July 
2012 on OTC derivatives, central counterparties 
and trade repositories which entered into force on 
16 August 2012. 

(iii) whose aggregate month-end 
average of outstanding gross notional 
amount of non-cleared derivatives for 
January, February and March 2016 
exceeds EUR 8 billion. The clearing 
obligation shall take effect on 21 
December 2016; 

 category 3 counterparties are 
financial counterparties and AIFs that 
do not fall under Category 1 or 2. The 
clearing obligation shall take effect on 
21 June 2017; and 

 category 4 counterparties are those 
who qualify as non-financial 
counterparties under EMIR and who 
do not fall within Categories 1, 2 or 3. 
The clearing obligation shall take 
effect on 21 December 2018. 

By a combined reading of Article 4 of EMIR 
and Article 4 of the Delegated Regulation, the 
above phase-in application dates may not 
apply, depending on the residual maturity 
date of the instruments. 

It should be noted that if an IRD is entered 
into between counterparties belonging to 
different categories, the date from which the 
clearing obligation takes effect will be the 
later date.  

In addition, in the case of intragroup 
transactions in OTC derivatives between a 
category 1, 2 or 3 counterparty established in 
Luxembourg and a third country counterparty, 
a deferred application date may apply14 . Also 
some exemptions are provided for, for 
instance certain IRD concluded with covered 
bond issuers are not subject to the clearing 
obligation pursuant to Article 1(2) of the 
Delegated Regulation. 

 

 

 

 

                                                           
14

 Deferred application is subject to a derogation 
granted by the CSSF. Please refer to the CSSF 
information on intragroup exemption from the 
clearing obligation. This information also specifies 
the date of the clearing obligation for 
counterparties in category 4. 

http://ec.europa.eu/finance/financial-markets/docs/derivatives/160301-delegated-act_en.pdf
http://ec.europa.eu/finance/financial-markets/docs/derivatives/160301-delegated-act_en.pdf
http://ec.europa.eu/finance/financial-markets/docs/derivatives/160301-annex_en.pdf
https://www.esma.europa.eu/regulation/post-trading/otc-derivatives-and-clearing-obligation
http://www.cssf.lu/en/supervision/emir/intragroup-exemption/
http://www.cssf.lu/en/supervision/emir/intragroup-exemption/
http://www.cssf.lu/en/supervision/emir/intragroup-exemption/
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10.  Our publications 

 Memorandum: 

- RAIFs 

The purpose of this memorandum is to 
describe the main features of the Reserved 
Alternative Investment Funds ("RAIFs"), a 
new Luxembourg regime for Alternative 
Investment Funds which is reflected in the 
Bill of Law no. 6929 ("RAIF Bill of Law") and 
which is expected to become available in 
Q2 2016. 

The RAIF will have substantially the same 
characteristics (and flexibilities) as a SIF-
AIF, the main difference being that the 
RAIF will not be subject to authorisation 
and supervision by the Luxembourg 
supervisory authority and that therefore 
the timeframe within which a RAIF can be 
set up and launched will be more attractive 
from a time-to-market perspective.    

 Legislation:  

- Draft Law on RAIFs 

This brochure presents an English 
translation of the RAIF Bill of Law. The 
French and English texts appear in parallel. 

- Consolidated Law on UCITS/UCIs post 
UCITS V implementation (draft) 

This brochure presents a French and an 
English version of the Law of 17 December 
2010 on undertakings for collective 
investment as it will be amended by the 
Bill of Law 6845 in the form proposed by 
the Finance and Budget Committee on 24 
February 2016.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://www.ehp.lu/uploads/media/EHP-RAIF-Memo-ENG.PDF
http://www.ehp.lu/legal-topics/legal-topics-by-areas-of-expertise/asset-management-and-investment-funds/selected-texts-and-translations-of-laws-and-regulations/selected-texts-and-translations-of-laws-and-regulations-detail/article/draft-law-on-reserved-alternative-investment-funds/
http://www.ehp.lu/legal-topics/legal-topics-by-areas-of-expertise/asset-management-and-investment-funds/selected-texts-and-translations-of-laws-and-regulations/selected-texts-and-translations-of-laws-and-regulations-detail/article/loi-du-17-decembre-2010-concernant-les-opc-telle-quelle-sera-modifiee-par-le-projet-de-loi-opvcm/
http://www.ehp.lu/legal-topics/legal-topics-by-areas-of-expertise/asset-management-and-investment-funds/selected-texts-and-translations-of-laws-and-regulations/selected-texts-and-translations-of-laws-and-regulations-detail/article/loi-du-17-decembre-2010-concernant-les-opc-telle-quelle-sera-modifiee-par-le-projet-de-loi-opvcm/
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BANKING, INSURANCE AND FINANCE 
 

1. Failure of credit institutions and certain 
investment firms: Law of 18 December 
2015 

The Law of 18 December 2015 regarding the 
failure of credit institutions and certain 
investment firms (“Law”), which entered into 
force on 28 December 2015, implements into 
Luxembourg law two major pieces of the 
Banking Union: the Directive 2014/59/EU 
establishing a framework for the recovery and 
resolution of credit institutions and 
investment firms, and the Directive 
2014/49/EU on deposit guarantee schemes. 

1. The new framework for banking 
resolution 

For the sake of readability and consistency of 
the legal framework, the Luxembourg 
legislator decided to maintain in the Law of 5 
April 1993 on the financial sector, as amended 
(“Financial Sector Law”), all legal provisions 
regarding the “going concern” (i.e. the 
measures to be taken by the institution, while 
it is still active, to anticipate a resolution or 
achieve a recovery), while the Law deals with 
the “gone concern” (i.e. the occurrence of a 
resolution event). 

A.  “Going concern”: restatement of 

Part IV of the Financial Sector Law  

This new Part IV applies to (i) Luxembourg 
credit institutions, (ii) Luxembourg investment 
firms which shall legally have an initial capital 
of at least EUR 730,000, and (iii) certain 
financial holding or mixed activity holding 
companies. 

Concerned institutions, provided they are not 
forming part of a group submitted to a 
consolidated supervision, must draw up and 
maintain a recovery plan, updated at least 
annually or after a material change to the 
institution. This recovery plan must be 
submitted to the CSSF, which assesses its 
appropriateness. 

Furthermore, CSSF is granted early 
intervention powers, in case the institution 
infringes, or is likely to infringe, any 
requirements of national or EU law regarding 
its solvency. In this regard, the CSSF may (i) 
require the removal of the senior 
management or management body of the 
institution, partly or entirely; and/or (ii) 
appoint a temporary administrator. Any such 
measure taken by the CSSF, shall not, per se, 
trigger the early enforcement by the co-
contractor of a contract entered into by the 
institution (including a financial collateral 
arrangement under the Law of 5 August 2005, 
as amended). 

B. “Gone concern” Resolution 

This part of the Law applies to Luxembourg 
credit institutions, investment firms and 
Luxembourg branches of institutions 
established in non-EU countries, as well as to 
certain financial holding and mixed activity 
holding companies, without prejudice to EU 
Regulation 806/201415 (“Regulation”). The 
Regulation creates a Single Resolution Board 
(“SRB”), which works together with the 
national resolution authorities within the 
framework of the Single Resolution 
Mechanism (“SRM”). The Regulation applies 
to Euro-area credit institutions, certain 
investment firms and certain financial holding 
or mixed activity holding companies 
(“Holdings”). 

Without prejudice to the powers granted to 
the SRB by the Regulation, the CSSF is 
appointed as “resolution authority” in 
Luxembourg, to apply the resolution tools and 
exercise the resolution powers through a 
“resolution council”. As such, it must draw up 

                                                           
15

 Regulation (EU) 806/2014 of 15 July 2014 
establishing uniform rules and a uniform 
procedure for the resolution of credit institutions 
and certain investment firms in the framework of a 
Single Resolution Mechanism and a Single 
Resolution Fund and amending Regulation (EU) 
1093/2010 

http://www.legilux.public.lu/leg/a/archives/2015/0246/a246.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0059&qid=1456755340266&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0049&qid=1456755416950&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0049&qid=1456755416950&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014R0806&qid=1456755487920&from=EN
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a resolution plan for each institution, which 
does not form part of a group subject to 
consolidated supervision. 

In the event of failure of an institution, and 
after assessment of its “resolvability” (i.e. the 
possibility to safeguard the continuity of 
essential banking operations, protecting not 
only its clients’ assets and deposits, but also 
public funds), the resolution council within the 
CSSF can designate a special administrator to 
replace the existing management body. 

It can also decide to apply, individually or in 
combination, the following tools: 

(a) the sale of business, through the 
transfer to a purchaser (that is not a 
bridge bank) of any or all assets 
and/or liabilities of an institution 
under resolution; 

(b) the bridge institution, through the 
transfer to a temporary “bridge bank” 
of the shares of the institution and/or 
its assets, liabilities and core activities, 
to preserve essential banking 
functions or facilitate continuous 
access to deposits;  

(c) the asset separation, through the 
transfer of toxic assets, rights or 
liabilities of an institution under 
resolution or a bridge institution, to 
one or more asset management 
vehicles (a “bad bank”); and 

(d) the bail-in, through (i) the 
recapitalisation of the institution, 
and/or (ii) the conversion to equity, or 
the reduction of the principal amount, 
of claims or debt instruments, which 
are then transferred pursuant to the 
tools described above. 

The transferor under (a) or (b) above is then 
wound up under normal insolvency 
proceedings. 

The resolution council within the CSSF is 
entrusted with the implementation of the 
resolution tools contemplated here above, 
even if the decision of resolution has been 
taken by the SRB. 

In order to finance the implementation of 
such tools, the Law creates a resolution fund 
(the Fonds de resolution Luxembourg – “FRL”), 

funded at least annually, on an ex ante basis, 
by the credit institutions and the investment 
firms authorised in Luxembourg, including any 
Luxembourg branches of institutions 
authorised in a third country, in proportion to 
their liabilities and risk profile. By 31 
December 2024, the available financial means 
of the FRL must reach at least 1% of the 
amount of covered deposits of all the 
institutions authorised in Luxembourg. For the 
year 2015, pursuant to CSSF Circular 15/628, a 
total amount of EUR 28,550,229 should have 
been collected by the CSSF. The part of this 
amount contributed by Luxembourg 
institutions falling into the scope of the 
Regulation has been transferred to the Single 
Resolution Fund (“SRF”) by the end of January 
2016.  

By the end of 2023, the available financial 
means of the SRF shall reach at least 1 % of 
the amount of covered deposits of all credit 
institutions authorised in all of the Member 
States participating to the SRM. From 2016 
onwards, Luxembourg institutions falling into 
the scope of the Regulation (excluding the 
Holdings) will have to contribute to the SRF, 
instead of the FRL: the contributions due by 
such institutions will be calculated by the SRB 
and collected by the FRL, which will transfer 
them to the Luxembourg compartment within 
the SRF. As of 2016, the FRL will continue to 
exist, but it will cover, and will be fed only by 
certain Luxembourg investment firms, and 
Luxembourg branches of institutions 
established in non-EU countries. 

Finally, Part II of the Law regarding 
reorganisation and winding-up substantially 
corresponds to the former Part IV of the 
Financial Sector Law (that Part IV being 
replaced by the provisions described above 
under A). This part of the Law applies to (i) 
Luxembourg credit institutions and 
investment firms, (ii) their branches in other 
Member States, and (iii) professionals of the 
financial sector managing third-party assets. 

 

 

 

http://www.cssf.lu/fileadmin/files/Lois_reglements/Circulaires/Hors_blanchiment_terrorisme/cssf15_628eng.pdf
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2. The new framework for deposit-guarantee 
schemes and compensation schemes for 
investors 

Part IVbis and Part IVter of the Financial 
Sector Law regarding deposit-guarantee 
schemes and compensation schemes for 
investors, respectively, are abrogated. 

Former provisions of the Financial Sector Law 
regarding compensation schemes for investors 
are now transferred into the Law, without 
material changes. Such schemes are however 
replaced by the Système d’indemnisation des 
investisseurs Luxembourg – “SIIL”, operated by 
the CSSF, and managed by the Conseil de 
Protection des Déposants et des Investisseurs 
– “CPDI”, a new body within the CSSF created 
by the Law. 

By contrast, deposit-guarantee schemes are 
substantially reshaped. The AGDL (Association 
pour la garantie des dépôts Luxembourg), a 
private system, financed on an ex post basis, is 
now replaced by the Fonds de garantie des 
dépôts Luxembourg (“FGDL”), a public system 
distinct from the CSSF, having a legal 
personality, and financed on an ex ante basis 
by the annual contributions from the 
Luxembourg credit institutions, and, as the 
case may be, from the Luxembourg branches 
of credit institutions authorised in a third 
country. By 31 December 2018, the available 
financial means of the FGDL shall reach at 
least a target level of 0.8 % of the amount of 
the covered deposits of its members. The 
contribution due by an institution is calculated 
in proportion to the amount of guaranteed 
deposits and its risk profile. 

Other significant changes can be quoted, such 
as: 

(a) protection, during one year after the 
amount has been credited or from the 
moment it became legally 
transferrable, up to EUR 2,500,000 for 
certain deposits arising, inter alia, 
from real estate transactions relating 
to private residential properties, 
divorce, or inheritance; 

(b) a reduction of the general timeframe 
for reimbursement, from 20 to 7 
working days, as of 1 June 2016; 

(c) a modification of the scope of eligible 
deposits, which now encompasses any 
company regardless of its size – 
except for inter alia companies 
operating in the financial sector. 

Finally, credit institutions must provide 
depositors with information regarding the 
deposit protection to which they are entitled, 
not only before entering into a contract on 
deposit-taking, using a standard form the 
template of which is provided under Annex 2 
to the Law, but also on an ongoing basis, on 
their statements of accounts. 

2. The new legislation on the insurance sector 

On 9 December 2015, two laws and a 
regulation from the Commissariat aux 
Assurances regarding the insurance sector 
were published in the Mémorial, all three 
applicable as of 1 January 2016: 

 the Law of 7 December 2015 on the 
insurance sector (“Law on the 
Insurance Sector”); 

 the Law of 7 December 2015 
amending the amended Law of 27 July 
1997 on the insurance contract (“Law 
on the Insurance Contract”) and the 
amended Law of 8 December 1994 
regarding annual and consolidated 
accounts of insurance and reinsurance 
companies incorporated under the 
laws of Luxembourg and regarding 
obligations related to the drawing-up 
and publicity of accounting documents 
for branches of insurance companies 
established outside Luxembourg 
(“Law of 8 December 1994”); 

 the Commissariat aux Assurances 
Regulation 15/03 of 7 December 2015 
regarding insurance and reinsurance 
companies (“CAA16 Regulation”). 

The purpose of the Law on the Insurance 
Sector is to implement the Directive 
2009/138/EC of 25 November 2009 on the 
taking-up and pursuit of the business of 

                                                           
16

 The acronym “CAA” refers to the Commissariat 
aux Assurances. 

http://www.legilux.public.lu/leg/a/archives/2015/0229/a229.pdf
http://www.legilux.public.lu/leg/a/archives/2015/0229/a229.pdf
http://www.commassu.lu/upload/files/520/RCAA%2015-03%20relatif%20aux%20entreprises%20d'assurance%20et%20de%20réassurance%20(tel%20que%20publié%20Mém%20A%20229%20du%2009.12.2015).pdf
http://www.commassu.lu/upload/files/520/RCAA%2015-03%20relatif%20aux%20entreprises%20d'assurance%20et%20de%20réassurance%20(tel%20que%20publié%20Mém%20A%20229%20du%2009.12.2015).pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02009L0138-20150331&qid=1456404703524&from=FR
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02009L0138-20150331&qid=1456404703524&from=FR
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insurance and reinsurance (“Solvency II 
Directive) as amended. The legislator took 
advantage of this implementation to repeal 
and recast the previous law on the insurance 
sector of 6 December 1991 (“1991 Law”).  

The Law on the Insurance Sector implements 
the Solvency II Directive requirements, based 
on three pillars: 

 pillar 1 sets out quantitative 
requirements, including the rules for 
valuing assets and liabilities (in 
particular, technical provisions), for 
calculating capital requirements and 
for identifying eligible own funds to 
cover those requirements; 

 pillar 2 sets out requirements for risk 
management, governance, as well as 
the details of the supervisory process 
with competent authorities; this will 
ensure that the regulatory framework 
is combined with each undertaking's 
own risk-management system and 
informs business decisions; 

 pillar 3 addresses transparency, 
reporting to supervisory authorities 
and disclosure to the public, thereby 
enhancing market discipline and 
increasing comparability, leading to 
more competition. 

Other provisions of the 1991 Law remain 
identical, but for textual adaptations and 
updates of references. 

The CAA Regulation provides for the 
implementing measures of the Law on the 
Insurance Sector. 

The purpose of the Law of 7 December 2015 
amending the Law on the Insurance Contract 
and the Law of 8 December 1994 was first of 
all to implement the Solvency II Directive at 
the level of the insurance contract. Moreover, 
this law improves the provisions regarding the 
insurance contracts on legal protection.  

Finally, the law introduces rules into the Law 
of 8 December 1994 regarding the provisions 
for fluctuation in the claims rate applicable to 
the reinsurance sector, which could not be 
maintained in the new Law on the Insurance 
Sector. 

3. Dormant or inactive accounts: New CSSF 
Circular 

CSSF Circular 15/631 dated 28 December 2015 
(“Circular”) establishes the criteria for defining 
dormant accounts and determining the 
conditions for treating such accounts under 
Luxembourg law.  

The Circular applies not only to credit 
institutions but also to other professionals 
which hold or manage third-party assets, in 
particular when such assets are placed with a 
bank or other financial institutions (the other 
professionals are hereafter referred to as 
“PFS”).  

In this regard, credit institutions and PFS are 
obliged (i) to maintain regular contact 
(preferably once a year at least) with their 
clients and (ii) to thoroughly and constantly 
keep track of the relationship with clients to 
determine whether the transactions initiated 
from the relevant account are consistent with 
the client’s information made available to  
them.  

A client relationship and an account shall be 
considered inactive and dormant if the 
following two conditions are fulfilled:   

 there has been no communication 
from the client or its authorised 
representative during the last six years 
of a given period; and  

 within the last three years of that 
same given period the client or its 
authorised representative have not 
initiated any transaction.  

Transactions not initiated by the client (such 
as the collection of fees or direct debit 
payments) shall not be considered as account 
transactions under the terms of the Circular. 
By contrast, if the credit institution or PFS has 
been in contact with the client through any 
means whatsoever, the relationship shall not 
be considered as inactive.    

Once an account is classified as dormant, the 
credit institution or PFS shall try to re-
establish contact with the client by all 
appropriate means.  

Searches for the client or any potential heirs 
may be made with due consideration of the 
costs, in particular as regards recourse to 

http://www.cssf.lu/fileadmin/files/Lois_reglements/Circulaires/Hors_blanchiment_terrorisme/cssf15_631.pdf
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experts. The credit institutions and PFS are 
entitled to debit the relevant dormant account 
for all expenses derived from such a search. If 
the attempts to contact the client are 
unsuccessful, they shall carry on 
administrating the client’s assets in 
accordance with the principles of loyalty, good 
faith, diligence and care while being entitled 
to all justified and transparent administrative 
fees.  

Finally, the Circular stresses that credit 
institutions and PFS are not entitled under any 
circumstances to appropriate the assets 
deposited within the dormant accounts for 
reasons of time lapse.   
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CORPORATE 
 

1. Immobilisation of bearer shares/units: FAQ  

On 5 February 2016, the Luxembourg Caisse de 
Consignation published an FAQ regarding the 
Law of 28 July 2014 on the immobilisation of 
bearer shares and bearer units ("2014 Law").  

The FAQs provide guidance on the various 
steps to be followed by a Luxembourg 
Company17 for the cancellation of bearer 
shares and bearer units which were not 
deposited with a depositary before 18 
February 2016.  

As a reminder18, all Companies which issued 
bearer shares before the application of the 
2014 Law, were obliged to appoint a 
depositary with whom bearer shares had to be 
deposited before 18 February 2015 . All rights 
attached to bearer shares which had not been 
deposited before 18 February 2015, were 
suspended from that date and this suspension 
applied until compliance had been achieved 
and until 17 February 2016 at the latest. 

According to the 2014 Law, bearer shares or 
units which were not immobilised before 18 
February 2016 have to be cancelled and the 
Companies must in this case undertake a 
consequential capital reduction for the amount 
corresponding to the cancellation of shares 
("Corresponding Amount"). 

The Corresponding Amount must be deposited 
with the Caisse de Consignation pursuant to 
the 2014 Law (after the 30-day delay provided 
by the 1915 Law has lapsed). 

The FAQs also gives some information on:  

 the list of information and documents 
that a Company must submit when 

                                                           
17

 Company refers to any Luxembourg company 
falling within the scope of the 2014 Law having 
issued bearer shares or units, including 
management companies of undertakings for 
collective investment established as a common fund 
(Fonds Commun de Placement or FCP). 
18

 See also the article on this topic in our May 2015 
Newsletter and the CSSF FAQ in relation to 
investment funds established in Luxembourg 
regarding the 2014 Law. 

depositing assets (cash or other) to the 
Caisse de Consignation; 

 the list of documents which must be 
presented to the Caisse de 
Consignation by the holder of a 
certificate representing one or more 
bearer share(s) cancelled 
(“Certificate”) in order to receive the 
price corresponding to the capital 
reduction; 

 the procedure that the holder of 
Certificates must follow when claiming 
a refund of assets that have been 
deposited with the Caisse de 
Consignation. 

Deposits are subject to a deposit tax and may 
be further subject to specific custody fees. 

All bearer shares that have been issued since 
the entry into force of the 2014 Law must be 
deposited upon issuance with a depositary 
appointed by the Company. 

2. Our publications 

 Legislation: Law of 10 August 1915 on 
Commercial Companies (updated version) 

This brochure presents the updated January 
2016 version of the Law of 10 August 1915 on 
Commercial Companies with a choice of 
explanatory notes and references to European 
sources. 

It also includes extracts from the Law of 19 
December 2002 relating to the Register of 
Trade and Companies as well as the 
compatibility and the annual accounts of 
entities, the Law of 24 May 2011 relating to the 
exercise of certain rights of shareholders at 
general meetings of listed companies and 
extracts from the Civil Code and from the 
Criminal Code in relation to companies. 

The brochure is currently available in French 
(the English version will be available soon). 

http://www.alfi.lu/sites/alfi.lu/files/files/FAQ%20Immobilisation%20Bearer%20Shares_Luxembourg%20Treasury_Caisse%20de%20Consignation_Final%20Clean_5%20February%202016_ENG.pdf
http://www.alfi.lu/sites/alfi.lu/files/files/FAQ%20Immobilisation%20Bearer%20Shares_Luxembourg%20Treasury_Caisse%20de%20Consignation_Final%20Clean_5%20February%202016_ENG.pdf
http://www.legilux.public.lu/leg/a/archives/2014/0161/a161.pdf
http://www.ehp.lu/legal-topics/newsletters-and-alerts/newsletter-detail/article/immobilisation-of-bearer-shares-and-units-cssf-guidance-on-scope-and-actions-to-be-taken-by-holders/
http://www.ehp.lu/legal-topics/newsletters-and-alerts/newsletter-detail/article/immobilisation-of-bearer-shares-and-units-cssf-guidance-on-scope-and-actions-to-be-taken-by-holders/
http://www.cssf.lu/fileadmin/files/Metier_OPC/FAQ/FAQ_Law__28_July_2014_v2.pdf
http://www.cssf.lu/fileadmin/files/Metier_OPC/FAQ/FAQ_Law__28_July_2014_v2.pdf
http://www.cssf.lu/fileadmin/files/Metier_OPC/FAQ/FAQ_Law__28_July_2014_v2.pdf
http://www.ehp.lu/uploads/media/EHP-Loi-du-10-aout-1915-concernant-les-societes-commerciales.pdf
http://www.ehp.lu/uploads/media/EHP-Loi-du-10-aout-1915-concernant-les-societes-commerciales.pdf
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 INFORMATION AND COMMUNICATION TECHNOLOGY 
 

1. The EU general data protection framework 

On 15 December 2015, after three years of 
fierce negotiations, the new European (“EU”) 
data framework has finally been agreed. The 
text of the agreement has yet to be finalised, 
and minor changes are still possible.  

However, the final version will be very similar 
to the one that has been made publicly 
available and will be submitted to a formal 
vote of the Parliament and the Council in the 
weeks to come and will be applicable two years 
after its adoption.  

The “Data Protection” package includes a 
regulation establishing the general framework 
for the protection of personal data19 
(“Regulation”) and a directive on the 
protection of personal data processed for the 
purpose of law enforcement20 (“Directive”).   It 
is an essential step towards strengthening 
citizens’ fundamental rights in the digital age 
and facilitating business by simplifying rules for 
companies in the digital single market.  

1. General framework for the protection of 
personal data: the Regulation 

Regarding the Regulation, the changes will be 
significant both for companies and individuals.  

- In relation to companies 

The new Regulation will apply to any controller 
or processor of data of an EU citizen, 
regardless of where the controller or processor 
is headquartered or keeps its servers.  

Privacy “by design” and “by default” will 
become essential elements in EU data 
protection rules.  

                                                           
19

 Regulation on the protection of individuals with 
regard to the processing of personal data and on 
the free movement of such data. 
20 Directive on the protection of individuals with 

regard to the processing of personal data by 
competent authorities for the purposes of 
prevention, investigation, detection or prosecution 
of criminal offences or the execution of criminal 
penalties, and the free movement of such data. 

Privacy by design means that each business 
that makes use of personal data must take the 
protection of such data into consideration. An 
organisation needs to be able to show that 
they have adequate security measures in place 
and that compliance is monitored. 

In regard to privacy by default, data controllers 
shall implement mechanisms for ensuring that, 
by default, only those personal data are 
processed which are necessary for each 
specific purpose of the processing and are 
especially not collected or retained beyond the 
minimum necessary for those purposes, both 
in terms of the amount of the data and the 
time of their storage. 

All public bodies processing data, all companies 
where data processing is the main activity and 
all companies where sensitive data is 
processed on a “large scale” will now be 
required to appoint a data protection officer.  

The Regulation will also impose direct 
obligations on data processors who will need 
to implement technical and organisational 
measures.  

In addition, data processors will need to notify 
the data controller without undue delay in case 
of a data breach. Data controllers will have to 
notify data protection authorities of any data 
breach that creates significant risk for the data 
subjects involved within 72 hours after 
discovering the breach. However, this 
notification will not be necessary if the breach 
is unlikely to result in a risk to the rights and 
freedom of individuals. 

In case of a violation of data protection law, 
the national data protection will be able to 
impose fines of up to 4% of the company’s 
worldwide turnover.  

But there will also be advantages for 
companies.  

For example, the requirement for a prior 
notification to a supervisory authority will be 
abolished and obligations imposed on 
companies are adjusted in relation to the 
potential threat to privacy which may 
potentially be caused by the activities of the 
company in question. 

http://data.consilium.europa.eu/doc/document/ST-5455-2016-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-5463-2016-INIT/en/pdf
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Member States may however, within the limits 
of the Regulation, adopt law-specific rules for 
example with regard to the processing of 
employees’ personal data and in order to 
reconcile the right to the protection of 
personal data with the rules governing 
freedom of expression. 

In addition, there will be enhanced 
cooperation between the national authorities 
of the 28 Member States in order to apply a 
single set of rules and consequently avoid 
conflicting decisions.  

- In relation to individuals 

First of all, the same level of protection will be 
applicable for all European citizens even if the 
data processor is established outside the EU. 

The consent of data subjects for the processing 
of personal data must be freely given, specific, 
informed and unambiguous and has to be 
demonstrated by  . Explicit consent must be 
given for sensitive data. Consent can be 
withdrawn at any time.  

The rights for individuals to control their 
personal data will be strengthened and their 
access to the data will be eased. For instance, 
the Regulation will codify the “right to be 
forgotten” which means that data subjects can 
require the erasure of their personal data by 
the data controller in certain situations.  

Individuals will also have the possibility of 
transferring personal data from one online 
service to another (”right to data portability”) 
and of contesting target online advertising.  

Furthermore, when personal data is processed 
for direct marketing, the data subject will have 
a right to object to the processing of its 
personal data and this right will have to be 
explicitly brought to their attention.  

Regarding the protection of children, parental 
or custodian consent will be required for 
children below the age of 13 in order to receive 
information society services.  

 

 

 

 

2.  Protection of personal data processed for 
the purpose of law enforcement: the 
Directive 

The Directive will enable law enforcement 
authorities to exchange data more efficiently 
and effectively. They will no longer be required 
to apply different sets of data protection rules 
according to the origin of the data.  

The citizens’ rights will be better protected 
because law enforcement processing must 
comply with the principles of necessity, 
proportionality and legality. Nevertheless, 
police authorities will be allowed to limit the 
information on the data they hold and limit the 
access to the processed data in order to avoid 
compromising ongoing investigations.  

Finally, the transfer of data from public 
authorities to private entities will be possible 
and consequently will enable police authorities 
to take swift action in case of a terrorist attack 
or other emergencies. 
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 TAX 
 

1. Key aspects of the 2017 tax reform 

The Government announced on 29 February 
2016 in a press conference the key elements of 
its 2017 tax reform, which concerns both 
individuals and companies. The following 
summary is limited to key measures concerning 
companies. We will detail all relevant measures 
in a later edition.  

1. Reduction in the corporate income tax rate 

The Government has announced a progressive 
reduction in the corporate income tax rate 
(“IRC”) from its current level of 21% down to 
19% in 2017 and to 18% in 2018. The 
cumulative corporate tax rate – taking into 
account the municipal business tax (impôt 
commercial communal (“ICC”)) and the 
contribution to the Employment Fund – will 
therefore be reduced from its current level of 
29.22% to 27.08% in 2017 and to 26.01% in 
2018 (Luxembourg City rate). 

To support small businesses, particularly 
innovative businesses, the IRC is reduced to 
15% for companies whose annual taxable 
income does not exceed EUR 25,000. The 
cumulative tax rate will increase to 22.80% in 
2017 for these companies (Luxembourg City 
rate). 

2. Minimum tax for Soparfis 

As from 2017, the minimum tax for Soparfis 
(i.e., fully taxable holding and finance 
companies) will be increased from EUR 3,210 
to EUR 4,815. 

3. Limitation of tax losses 

As of 2017 the deferral of new fiscal losses will 
be limited to 10 years and to 80% of a 
company’s taxable income. 

4. Family businesses and farms 

Measures will be taken to facilitate the 
handing down of family businesses to the next 
generation. The Government has stated that 
capital gains pertaining to any potential real 
estate or land belonging to the divested 

business may be exempted if transmitted to 
the next generation of a same family. For 
farmers, it is planned to increase the allowance 
for new investments from EUR 150,000 to EUR 
250,000. on which a company is operating. 

5. Registration duties 

It has been announced that the 0.24% 
registration duty associated with deeds 
enclosing the assignment of receivables will be 
scrapped.  

2. New corporate tax measures 2016 

Repeal of the IP regime and transitional 
measures 

The Luxembourg IP regime, which provides for 
an 80% exemption on income of certain 
intellectual property (“IP”) rights, is repealed 
as from 1 July 2016 for corporate income 
tax/municipal business tax, and as from 1 
January 2017 for net wealth tax. 

However, taxpayers owning IP assets that 
currently benefit from the IP regime and, 
under certain conditions, for IP assets newly 
acquired after 1 January 2016, the IP regime 
will continue to be effective during a 
transitional period starting on 1 July 2016 and 
ending on 30 June 2021.  

In the future, it is intended to implement a new 
IP regime in Luxembourg which should be 
based on the modified “nexus” approach set 
out in the final report of BEPS Action 5, under 
which the main criteria will be a substantial 
activity requirement (meaning that there must 
be a direct connection between the income 
receiving benefits and the activity contributing 
to that income).  

Introduction of a digressive scale of rates for 
net wealth tax  

Currently, Luxembourg companies are subject 
to a uniform net wealth tax levied at a rate of 
0.5% on the company’s net wealth after 
exemptions, exclusions and adjustments.  

From 2016, a reduced rate of 0.05% is 
introduced for the portion of the net wealth 
exceeding EUR 500 million. There is no cap, 
however.  
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Abolition of the corporate minimum tax and 
introduction of a minimum wealth tax 

The corporate minimum tax is abolished and 
replaced by a minimum wealth tax (“Minimum 
Wealth Tax”) as from tax year 2016, which will 
also apply to securitisation vehicles and 
SICARs21 which otherwise remain exempt from 
net wealth tax. 

For entities with financial assets, receivables on 
related entities, transferable securities and 
cash at bank exceeding 90% of their total gross 
assets and EUR 350,000, the Minimum Wealth 
Tax will be set at EUR 3,210.  

For all other companies which are subject to 
net wealth tax, the Minimum Wealth Tax will 
range between EUR 535 and EUR 32,100 
determined according to a progressive tax 
scale in accordance with their balance sheet.  

Total gross assets Minimum Wealth Tax 
(including solidarity 
surcharge) 

≤ EUR 350,000 EUR 535 

˃ EUR 350,000 and ≤ 
2,000,000 

EUR 1,605 

˃ EUR 2,000,000 ≤  
and EUR 10,000,000 

EUR 5,350 

˃ EUR 10,000,000 and 
≤ EUR 15,000,000 

EUR 10,700 

˃ EUR 15,000,000 and 
≤ EUR 20,000,000 

EUR 16,050 

˃ EUR 20,000,000 and 
≤ EUR 30,000,000 

EUR 21,400 

˃ EUR 30,000,000 EUR 32,100 

Participation exemption regime: Introduction 
of the EU anti-hybrid and anti-abuse 
provisions  

The Law of 18 December 2015 implements into 
domestic tax law Directive 2014/86/EU on anti-
hybrid instruments and Directive 2015/121/EU 

                                                           
21

 SICARs refer to investment companies in risk 
capital, regulated by the Law of 15 June 2004, as 
amended. 

on the European general anti-abuse rule 
(“GAAR”) amending the parent-subsidiary 
Directive 2011/96/EU (“Parent Subsidiary 
Directive”), respectively, and Articles 147 and 
166 of the Luxembourg Income Tax Law 
(“LITL”). 

These new measures, applicable since 1 
January 2016, focus on two aspects: 

(i) Introduction of measures putting an 
end to double non-taxation situations 
that result from the mismatch of tax 
treatment applicable to an income 
distribution between two Member 
States. This is the case whenever a 
hybrid arrangement is treated as debt 
in the source state and thus generating 
deductible interest and as equity in the 
recipient state.  

Under the new provisions, profits 
received by an eligible Luxembourg 
entity which have been deducted from 
the taxable basis of the Member State 
subsidiary which distributes the profit 
(anti-hybrid instrument measure) will 
no longer be exempt in Luxembourg. 

(ii) Introduction of a GAAR in order to 
prevent any abuse of the Parent 
Subsidiary Directive. 

The Law of 18 December 2015 implements the 
GAAR under Articles 147 and 166 of the LITL. 
The wording of the Law corresponds to the 
wording under the Directive. In substance, an 
abuse of law may be characterised when an 
arrangement or a series of arrangements is/are 
(i) put in place for the main purpose or one of 
the main purposes of obtaining a tax 
advantage that defeats the object or purposes 
of this Directive and (ii) is/are not genuine 
having regard to all relevant facts and 
circumstances. The Directive furthermore 
provides that the arrangement or a series of 
arrangements shall be regarded as not genuine 
to the extent that they have not been put in 
place for valid commercial reasons reflecting 
economic reality. 

These new provisions do not affect (i) the 
participation exemption on capital gains, (ii) 
the participation exemption on net wealth, and 
(iii) distributions made by or to eligible 
companies located outside the EU. 

 

http://www.legilux.public.lu/leg/a/archives/2015/0245/a245.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0086&qid=1456905092668&from=FR
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32015L0121&qid=1456905230040&from=FR
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Introduction of a horizontal tax unity 

Article 164bis LITL provides for a vertical tax 
unity regime, which means that under certain 
conditions a Luxembourg parent company or a 
Luxembourg permanent establishment of a 
foreign company may form a tax unity with its 
controlled Luxembourg subsidiaries in order to 
aggregate their taxable income.  

In order to comply with the ECJ decision of 12 
June 2014 in the SCA Holding case - (C-39/13) , 
the tax unity regime has been extended by a 
law of 18 December 2015 to allow a horizontal 
tax unity between Luxembourg sister 
companies. As such, Luxembourg qualifying 
companies are allowed to be part of a tax unity 
group if they are held directly or indirectly for 
95% (or 75%, subject to certain conditions) at 
least by a common parent company resident in 
another European Economic Area (“EEA”) 
jurisdiction and if the latter is subject to 
corporate taxation similar to the Luxembourg 
corporate income tax.  

In addition, the vertical tax unity is extended 
also to include, as head of the fiscal unity, a 
Luxembourg permanent establishment of a 
corporation (société de capitaux) that is a tax 
resident in another EEA Member State in which 
it is subject to corporate taxation comparable 
to Luxembourg corporate income tax.  

Extension of Luxembourg exit tax deferral 

The scope of the exit tax deferral is extended. 
Until now, a tax deferral was only available for 
migrations of a Luxembourg company or 
permanent establishments to a host country 
located in the EU or the EEA.  

As of 1 January 2016, migrations under a tax 
deferral are extended to any host countries 
having concluded a double tax treaty with 
Luxembourg which includes an exchange of 
information provision in line with the OECD 
model convention (Article 26§1).  

3. Luxembourg tax amnesty 2016 - 2018 

Article 4 of the Law of 18 December 2015, 
provides for a tax amnesty for a period of two 
years starting on 1 January 2016. The 
temporary tax amnesty regime allows the 
regularisation of any undisclosed assets or 
income accrued or received which have not yet 
been subject to taxation applicable under 

Luxembourg tax compliance and disclosure 
obligations. The tax amnesty concerns both 
individuals and companies. 

In the context of the tax amnesty, taxpayers 
must spontaneously file one single tax return 
for all undisclosed income and assets, subject 
to statutory limitations of 10 years. 

Applying for the tax amnesty procedure allows 
taxpayers to avoid paying penalties applicable 
in case of tax evasion and tax fraud.  

Nevertheless, in addition to unpaid taxes, a 
penalty of 10% applies to regularisations made 
in 2016, which is increased to 20% for 
regularisations after that date. 

However, failure to file penalties or penalties 
for late filing does not apply, if all the 
conditions of the tax amnesty regime are 
satisfied. Payment of later interest may, 
however, apply. 

This regime will end on 31 December 2017. 
More importantly, since the above Law also 
abolishes §410 of the General Tax Law of 22 
May 1931 (“Abgabeordnung”), as amended, 
this means that from a procedural point of 
view, as from 2018 in principle no further 
regularisation of undisclosed and thus not yet 
declared income or assets would theoretically 
be possible under Luxembourg tax law. This 
may be considered as an additional sign of the 
times that the dawn of Luxembourg banking 
secrecy, also in a purely domestic context, is 
near. 

4. EU anti-tax avoidance package 

On 28 January 2016, the European Commission 
introduced an “Anti-Tax Avoidance Package” 
including two legislative proposals, addressing 
certain anti-base erosion and profit shifting 
items, non-public country-by-country 
reporting, a common approach to tax good 
governance towards third countries and a 
recommendation to tackle treaty abuse. This 
package reflects in particular the outcome of 
the OECD’s Base Erosion and Profit Shifting 
(“BEPS”) project.  

Further details of this package are as follows: 

1. The proposal for an Anti-Tax Avoidance 
Directive (“Anti-BEPS Directive”) focuses on six 
key measures including: 

http://www.legilux.public.lu/leg/a/archives/2015/0242/a242.pdf
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 reinforced CFC (Controlled Foreign 
Company) rules to ensure that profits 
shifted in low/no tax countries are 
effectively taxed; 

 limitation of the switch-over clause to 
non-EU situations and providing a 
credit on the foreign tax (instead of an 
exemption), where the income 
received is taxed at a statutory rate 
lower than 40% of the rate applicable 
in the home Member State; 

 strengthening exit taxation if assets are 
transferred cross-border, a deferral 
mechanism for transfers within the 
EU/EEA and in case of transfers within 
the EU, the rule that the receiving 
Member State will have to accept the 
same market value as defined by the 
home Member State as the starting 
value of the transferred assets; 

 limitation of interest deductions of 
companies resident in the EU/EEA 
(limitation up to a 30% fixed ratio or 
EUR 1 million, whichever is higher); 

 tax characterisation used by the source 
Member State shall be followed to 
ensure consistent tax treatment within 
the EU (hybrid mismatch); 

 an EU general Anti-Abuse Rule to 
ignore arrangements that do not 
comply with the standard, which would 
include both a motive test and a 
substance test. 

2. A proposal for a revision of the 
Administrative Cooperation Directive which 
aims to introduce non-public country-by-
country reporting between local tax authorities 
and the exchange of reports between them. 

The parent company of a multinational group 
will have to provide information on the whole 
group to the tax authority in its Member State 
of residence (such as turnover, pre-tax profit, 
income tax paid and accrued, number of 
employees, capital, tangible assets and 
business activities) on an annual basis and for 
each tax jurisdiction where they do business. 

3. A Recommendation to amend tax treaties 
and ensure implementation of the new 
permanent establishment definition, advice on 
how to revise tax treaties against abuse and 
focus on how to ensure it in an EU law 
compliant way. 

4. A Communication on an External Strategy 
for Effective Taxation to encourage third 
countries to apply minimum standards of good 
governance in tax matters, which involves 
notably updating the tax good governance 
criteria, developing countries to improve their 
tax administrations and an EU process for 
assessing and listing third-country non-
cooperative tax jurisdictions. The publication of 
such a list is expected as from 2019.  

In this context, Ministers and top tax officials 
from more than 30 countries, including the 
Luxembourg Finance Minister, signed an 
international agreement of the OECD on 27 
January 2016 that will significantly advance the 
fight against corporate tax avoidance. 

Next steps: The EU Commission and the Dutch 
presidency outlined their intention to find a 
political agreement on the Anti-BEPS Directive 
before the end of the Dutch six-month 
mandate. 

5. Tax treaties news 

Law of 7 December 2015 on several double 
tax treaties and protocols  

The Law of 7 December 2015 has ratified the 
double tax treaties with Andorra, Croatia, 
Estonia, Singapore and the protocols to the 
double tax treaties with Mauritius, Lithuania, 
Ireland, United Arab Emirates and Tunisia, as 
well as the fourth protocol to the 1958 tax 
treaty, as amended, between France and 
Luxembourg, signed on 5 September 2014 
(“Fourth Protocol”). 

The Fourth Protocol to the Luxembourg-
France treaty 

On 14 January 2016, the conditions required 
for the entry into force of the Protocol were 
fulfilled. The Protocol, which introduces a new 
paragraph in Article 3 of the tax treaty relating 
to the taxation of capital gains on 
participations in “real estate-rich” companies 
(sociétés à prépondérance immobilière), will be 
effective from 1 January 2017. For further 
details, please refer to our October 2014 
Newsletter on the Protocol.  

Croatia 

On 14 December 2015 the conditions required 
for the entry into force of the treaty between 

http://www.legilux.public.lu/leg/a/archives/2015/0232/a232.pdf
http://www.ehp.lu/legal-topics/newsletters-and-alerts/newsletter-detail/article/tax-treaties-news-6/
http://www.ehp.lu/legal-topics/newsletters-and-alerts/newsletter-detail/article/tax-treaties-news-6/
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Luxembourg and Croatia signed on 20 June 
2014 (“Treaty”) and the protocol thereto were 
fulfilled. The Treaty and the protocol will be 
effective from 1 January 2017. Please see our 
October 2014 Newsletter for further details on 
this Treaty. 

Uruguay 

The double tax treaty between Luxembourg 
and Uruguay signed on 10 March 2015 in 
Brussels was ratified by the Uruguayan 
parliament (“Treaty”) on 18 December 2015. 
Under the Treaty, which generally follows the 
OECD standard, the following withholding tax 
rates apply:  

Dividends: The standard withholding tax rate of 
15% can be reduced to 5% if the beneficial 
owner is a company (other than a partnership) 
owning directly at least 10% of the share 
capital of the company paying the dividends.   

Interest: 10% withholding tax on interest 
payments. Bank loans with a term of at least 3 
years granted for financing investment projects 
or interest paid to the government, local 
authorities, the central bank or public 
institutions are not subject to withholding tax.  

Royalties: 10% withholding tax on royalty 
payments, reduced to 5% when royalties are 
paid for the use of, or the right to use, 
industrial, commercial or scientific equipment 

The Treaty provides that both states apply the 
credit and exemption-with-progression 
methods for the avoidance of double taxation. 

6. Law of 25 November 2014: a breach of the 
EU Charter of fundamental rights? 

On 17 December 2015, the Administrative 
Court of Appeal decided to defer to the Court 
of Justice of the European Union (“ECJ”) for a 
preliminary ruling on a series of questions 
related to the Luxembourg Law of 25 
November 2014 on the procedure applicable 
for the exchange of information in tax matters 
upon request (“Law”). Most of the questions 
are related to the absence of recourse against 
the injunction to provide information as well as 
the absence of assessment of the legality of 
such an injunction by the judge in the appeal 
against the fine.  

Based on a request from the French tax 
authorities, the Luxembourg tax authorities 

issued an injunction to the Luxembourg parent 
(“Information Holder”) of a French company to 
provide information including, inter alia, details 
on its shareholders and on their participation 
in the share capital. The Information Holder 
refused to provide one of the several details 
requested and the Luxembourg authorities 
sentenced it to pay a fine of EUR 250,000. 

The Law specifically forbids any recourse to 
appeal against the injunction to provide 
information, but grants a reversal on appeal 
(“recours en réformation”) against the decision 
imposing the fine. 

The Information Holder tried to challenge the 
fine before the Administrative Court, which 
only reduced the amount of the fine and he 
then appealed before the Administrative Court 
of Appeal.  

One of the arguments for the appeal is that the 
Court limited its analysis to the control of the 
validity of the decision having imposed the 
fine. Indeed, the Administrative Court rejected 
the Law infringing its right to an effective 
remedy before a court as guaranteed under 
Article 6 of the European Human Rights 
Convention (“EHRC”) and Article 12 of the 
Luxembourg Constitution. Moreover, 
Luxembourg law does not admit the control by 
exceptional remedy of individual 
administrative acts. Thus, a holder of 
information would have no possibility to 
contest the validity of an injunction decision in 
the context of an action directed against the 
fine based on the illegality of the injunction 
decision. Furthermore, as the Information 
Holder argued, in the context of reversal on 
appeal, the Administrative Court of Appeal has 
full power to take any decision which the tax 
authorities should have taken. 

It is important to note, however, that it has not 
been claimed, in case of full recourse, that the 
Administrative Court shall appreciate the 
entire case, and that Luxembourg 
administrative case-law considers that the 
Administrative Court shall also always 
appreciate the validity of any preparatory or 
preliminary administrative decision. 

In its appeal following the injunction referred 
to the European Directive 2011/16 of 15 
February 2011 (“Directive”), the Information 
Holder invoked a contradiction to the Charter 
of fundamental rights of the European Union 

http://www.ehp.lu/legal-topics/newsletters-and-alerts/newsletter-detail/article/tax-treaties-news-6/
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(“Charter”). Thus, the several questions posed 
to the ECJ can be summarised as follows:   

 Is the Charter applicable in a case of an 
administrative fine imposed by an EU 
Member State against a citizen who 
did not comply with his obligation of 
cooperation resulting from an 
injunction based on domestic law in 
execution of a request of exchange of 
information pursuant to the provisions 
of the Directive? 

 Where applicable, can the citizen 
invoke Article 47 of the Charter 
regarding the right to an effective 
remedy before a court when it thinks 
the request of information is 
unfounded? 

 Where the Charter is applicable, does 
the right to an effective remedy and to 
a fair trial provided for in its Article 47 
require the competent national 
authority to have full power of 
jurisdiction and therefore the power to 
assess, at least by exceptional remedy, 
the validity of an injunction taken 
notably on the basis of the Directive? 

 Where the Charter is applicable, is the 
term “likely relevance" of the 
information requested a condition to 
force the competent authority of the 
requested Member State to deal with 
it and to allow it to impose an 
injunction? 

 Where the Charter is applicable, is a 
law of a requested Member State, 
which limits the consideration by its 

competent national authority of the 
validity of a request for information to 
a review of the formal validity, 
contrary to Articles 1 (paragraph 1) and 
5 of the Directive and to Article 47 of 
the Charter? Do these Articles require 
the national judge to assess the 
compliance with the condition of the 
“likely relevance” of the requested 
information with regard to the link 
with the tax case and the tax purposes 
and the compliance with Article 17 of 
the Directive? 

 Is a law of a Member State, which 
excludes the submission to the 
national competent court of the 
requested State before which an action 
is brought regarding the request for 
information in question, contrary to 
Article 47, paragraph 2 of the Charter? 
Does this Article require the 
production of that document before 
the judge and its access to the 
Information Holder? 

However, while the Administrative Court of 
Appeal asked the ECJ to rule on an accelerated 
procedure, this was declined on 15 February 
2016.  

On 8 January 2016, a question was posed by 
two members of the Luxembourg Parliament 
to the Ministry of Finance on the consequences 
of the ECJ decision and whether or not it would 
be relevant to amend the Law. The Minister of 
Finance answered negatively and stated that it 
was necessary to await the response of the 
Court of Justice. 
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